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Myth vs. Fact: 
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Corporations across the economy use surveillance technologies to constantly collect 
information about our likes, wants, and needs. Increasingly, they are leveraging this 
data to individualize the prices we pay and the wages we earn. 

As detailed in reports from the Federal Trade Commission and Economic Liberties and 
partners, so-called “surveillance pricing” has an array of worrisome potential 
applications, from retailers charging different prices based on ZIP code or web history, 
to rideshare platforms using health data to lowball pay offers. More broadly, these 
tactics portend a dangerous future where prices are no longer clear and transparent – 
and corporations have the ability to isolate and maximally exploit consumers and 
workers in every transaction based on their own, individually unique and sensitive data. 

At this pivotal moment, state lawmakers are taking action to reject that future. Three 
states–Colorado, California, and Illinois–introduced pioneering bills to ban surveillance 
pricing and/or wage-setting tools in 2025, in addition to a federal bill introduced by Rep. 
Greg Casar. As other states look to follow these examples, this document dispels 
common misconceptions regarding surveillance pricing itself, and regarding how to craft 
targeted legislative solutions that do not impact legitimate business practices. 
 
Myth: Surveillance pricing and wage-setting are faraway threats, and lawmakers 
ought to “wait and see” how it evolves 
 

Fact: Surveillance pricing and wage-setting have already arrived, and decisive 
action is needed now 

 

• Interim findings of a study by the Federal Trade Commission found that existing 
clients of surveillance pricing solutions include grocery stores, apparel retailers, 
health and beauty retailers, home goods and furnishing stores, building and 
hardware stores, travel and financial services firms, and general merchandise 
retailers such as department or discount stores.  

 

 

https://www.ftc.gov/news-events/news/press-releases/2025/01/ftc-surveillance-pricing-study-indicates-wide-range-personal-data-used-set-individualized-consumer
https://www.economicliberties.us/wp-content/uploads/2025/02/Real-Surveillance-Prices-and-Wages-Report.pdf
https://www.economicliberties.us/wp-content/uploads/2025/02/Real-Surveillance-Prices-and-Wages-Report.pdf
https://leg.colorado.gov/bills/hb25-1264
https://a78.asmdc.org/press-releases/20250206-assemblymember-ward-introduces-ab-446-prohibit-businesses-engaging
https://trackbill.com/bill/illinois-senate-bill-2255-surveillance-discrimination/2653348/
https://www.nbcnews.com/politics/congress/congress-ban-bill-surveillance-pricing-personal-data-rcna219381
https://www.nbcnews.com/politics/congress/congress-ban-bill-surveillance-pricing-personal-data-rcna219381
https://www.ftc.gov/system/files/ftc_gov/pdf/p246202_surveillancepricing6bstudy_researchsummaries_redacted.pdf
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• In a late 2024 earnings call, grocery delivery platform Instacart announced that it 
was using a software called “Eversight” to detect what it called “consumer price 
sensitivity” on specific grocery items and to “optimize” grocery prices accordingly. 

 

• Airline pricing vendor PROS offers a “Willingness-to-Pay” AI model, which 
company executives boast can maximize prices for customers known to be 
desperate to travel: “A business traveler who needs to fly tomorrow to close a 
$10 million deal is more willing to pay a higher price.” PROS claims that British 
Airways uses its services to price tickets based on “customer’s booking history, 
loyalty program engagement, and online behavior.” Separately, in July 2025 
Delta Airlines announced it would price 20% of ticket inventory using AI by the 
end of the year. 
 

• In a September 2024 experiment, a group of Uber and Lyft drivers sat in a room 
and opened up their rideshare apps, only to discover they were frequently offered 
different rates for the same exact rides.  
 

• In 2023, Uber was found to be charging users more for identical trips if their 
phone battery was low. 

 

• Major retailers including Walmart, Kroger, and Whole Foods are in the process of 
replacing price stickers with “electronic shelving labels.” The move has sparked 
backlash from members of congress worried that the ESLs, combined with facial 
recognition technology, could open the door for in-store surveillance pricing. 
(Kroger said it has no plans to use facial recognition tech; Walmart says it uses 
facial recognition technology but not for pricing). 

 

• Several documented examples of surveillance pricing go back years. In 2012, 
Staples was found charging consumers different prices based on the affluence of 
their zip code; Princeton Review was accused of targeting zip codes with higher 
Asian populations with higher priced SAT test prep courses; Target was found 
targeting in-app shoppers with higher prices for a range of products based on 
their proximity to a physical Target store (an indicator of a customer’s willingness 
to shop elsewhere). 

 

Myth: Surveillance pricing is progressive because it reduces prices for low-
income individuals through discounts 
 

Fact: Corporations implement surveillance pricing to maximize shareholder 
returns and minimize consumer surplus 
 

• Corporations implement surveillance pricing to increase profits by predicting the 
upper limit of what a consumer is willing to pay in a given transaction. In other 
words, surveillance pricing is designed to minimize “consumer surplus”: the 
benefit consumers receive when they purchase something for less than their 

https://www.fool.com/earnings/call-transcripts/2024/11/12/instacart-cart-q3-2024-earnings-call-transcript/
https://skift.com/2024/10/04/changing-the-game-inside-the-new-strategy-redefining-airline-pricing/
https://skift.com/2024/10/04/changing-the-game-inside-the-new-strategy-redefining-airline-pricing/
https://www.linkedin.com/pulse/unlocking-future-airline-profitability-role-ai-grigorios-kanakousakis-haeee
https://fortune.com/2025/07/16/delta-moves-toward-eliminating-set-prices-in-favor-of-ai-that-determines-how-much-you-personally-will-pay-for-a-ticket/
https://substack.perfectunion.us/p/heres-what-happened-when-we-put-7
https://www.vice.com/en/article/uber-surge-pricing-phone-battery/
https://www.forbes.com/sites/jennmcmillen/2024/09/09/walmart-kroger-and-whole-foods-use-digital-pricing-what-customers-should-know/
https://www.nytimes.com/2024/10/23/business/kroger-walmart-facial-recognition-prices.html
https://www.wsj.com/articles/SB10001424127887323777204578189391813881534
https://www.propublica.org/article/asians-nearly-twice-as-likely-to-get-higher-price-from-princeton-review
https://www.kare11.com/article/money/consumer/how-to-avoid-target-app-parking-lot-price-switch/89-9ef4106a-895d-4522-8a00-c15cff0a0514
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maximum willingness to pay. 
 

• Thus, while surveillance pricing may result in situations where poorer consumers 
pay less than wealthier consumers for the same product, it does not provide 
“relief” as such. More likely, companies using surveillance pricing charge poorer 
consumers the maximum price they can afford. 
 

• Surveillance pricing opens the door to constant, situation-based gouging of all 
consumers–such as Uber’s price hikes for users with low phone battery. 

 

Myth: Surveillance pricing bans would prohibit “dynamic pricing” and other 
pricing strategies that respond to market conditions  
 

Fact: While dynamic pricing can be harmful, it is distinct from surveillance pricing 
and is not impacted by surveillance pricing bans  
 

• Surveillance pricing is not the same as dynamic pricing, surge pricing, or other 
pricing schemes informed by external market conditions.  
 

• Model approaches to banning surveillance pricing only govern situations where 
the following occur: 
 

o A business is customizing the price of a good or service (i.e., not 
generally raising or lower a price) 

 

o For one consumer or an isolated group or “band” of consumers (i.e., 
the price is just for some consumers, not all) 
 

o Based on personal information other than personal information 
knowingly and proactively disclosed by a consumer for the limited purpose 
of receiving a widely advertised discount 

 

• Surveillance pricing generally does not include: 
 

o Matinee movie prices or holiday discounts, which are widely advertised to 
the public and not based on a consumer’s personal information 

 

o Widely advertised discounts subject to clear eligibility criteria, like senior, 
student or veteran/active military discounts 

 

o Special offers that are widely advertised as being available to all 
subscribers or members of loyalty programs 

 

 
 

https://www.vice.com/en/article/uber-surge-pricing-phone-battery/
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Myth: Surveillance pricing bans would limit business’ ability to offer traditional 
sales, discounts, and promotions  
 

Fact: Traditional sales, discounts and promotions are not surveillance pricing 
 

• Model definitions of surveillance pricing center on the nontransparent 
customization of prices to individual consumers or groups of consumers, based 
on data that is captured through electronic surveillance technology. 

 

• Model legislation banning surveillance pricing do not impact across-the-board 
sales, discounts, or promotions. 

 

• Model legislation explicitly exempt discounts “offered to members of a broadly 
defined group,” such as teachers, veterans, senior citizens, or students, “based 
on publicly disclosed criteria”. 
 

• Model legislation explicitly exempt “loyalty, membership, or rewards programs 
that consumers affirmatively enroll in.” 

 

Myth: Surveillance pricing bans would prevent financial companies from 
customizing products based on risk 
 

Fact: Cost-based customized pricing is exempted from surveillance pricing bans 
 

• Model legislation banning surveillance pricing exclude from their definition of 
surveillance pricing situations where “the difference in price is based solely on 
costs associated with providing the good or service to different customers.” 

 

• Model legislation also make explicit exemptions for insurance policies, loans, or 
any financial transaction “based on data provided in a consumer report in 
compliance with the Fair Credit Reporting Act.” 

 

Myth: Surveillance wage-setting bans would prohibit productivity- or 
commission-based based pay incentives for employees 
 

Fact: Surveillance wage-setting bans do not ban transparently individualized 
wages based on data related to work tasks 
 

• Model legislation banning surveillance pricing excludes from the definition of 
surveillance wage-setting wages that are individualized based on data “related to 
the tasks the worker was hired to perform.” 

 

• Model legislation exclude from the definition of surveillance wage-setting 
transparent incentive structures where an employer “discloses in plain language 
… what data is considered.” 
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Myth: Surveillance wage-setting bans would prohibit employers from paying 
location-based salaries 
 

Fact: As with surveillance pricing bans, surveillance wage-setting bans allow for 
transparent individualization of wages based on affirmatively-provided personal 
data 

 

• Model definitions of surveillance wage-setting, like model definitions of 
surveillance pricing, center on the nontransparent customization of wages to 
individual workers based on data that is captured through electronic surveillance 
technology, and that is not affirmatively provided by workers. 

 

• Additionally, model legislation banning surveillance wage-setting explicitly 
exclude individualization based on “differences in the cost to the employee of 
providing labor to” the employer, which could include commuting expenses. 

 
 


